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Passed by Shri. Uma Shanker, Commissioner (Appeals)

1 Arising out of Order-in-Original No. MP/01/AC/Div-111/2018-19 f~ite: 11.06.2018 issued by

Assistant Commissioner, Div-lll, Central Tax, Ahmedabad-South
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Any person a aggrieved by this Order-In-Appeal.may file an appeal or revision application, as
the one inay be against such order, to the appropriate atithority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

. proviso to sub-section (1) of Section-35 ibid : ' :

(i) afr e 9 T B A A o O S eRE W R WUSRTR A o PREM ¥ Al TerR A g
WIFR A lflra?frmﬁngffi,mﬁﬂﬁﬂwmwﬁaﬁaﬁﬁﬂﬁmﬁﬁmﬁﬂﬂwﬁﬁwaﬂnﬁmﬁ
ARM g W ’

(if) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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- In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. ,
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

" of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescil
a5-FIE of CEA, 1944, under Major Head of Account.

bed under Section
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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nch of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

To the west regional be
380 016. in case of

0-20, New I\/lefalk Hospital Compound, Meghani Nagar, Ahmedabad :
appeals other than ‘asvmentioned in para-2(i) (a) above.
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(0% of the duty demanded where duty or duty and penalty are in disput
penally alone is in dispute.” ‘

In view of above, an appeal against thisvorder shall lie before the Trib

;-;3___ |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto b
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment

authorily shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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- Attention in invited to the rules covering these and other related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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AT IIU ¥ (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Ixcise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

- (iii) - amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

M/s. Angiplast Private Limited, 4803, Phase-1V, GIDC Vatva, Ahmedabad — 382445
[for short - ‘appellant’] has filed this appeal against OIO No. MP/01/AC/Diiv-111/2018-19 dated
11.06.2018, passed by the. Assistant Commissioner, Central Tax, Division — I1I, Ahmedabad —
South [for short - ‘adjudicating authority’). ‘

2. . Briefly stated, a show cause notice dated 05.04.2017, was issued to the appellant for
the period, October 2011 to 17.09.2012 for the payment of Service Tax on the services provided
by the Service Providers outside of India under the category of “Business and Auxiliary
Services” falling under Section 65(105)(zzb) of the Finance Act, 1994 and other than the

services of the negative list listed under Section 66D of the Finance Act, 1994 for the period

from 01.07.2012. The notice, infer alia proposed recovery of Service Tax evaded amounting to

Rs. 13,661/~ for the period October 2011 to 17.09.2012, as the appellant had violated the
conditions mentioned in the Notification No. 31/2012 — ST dated 20.06.2012 & Notification No.
42/2012 — ST dated 29.06.2012 to avail benefit. The appellant had filed the EXP-3 return only on
17.09.2012, making them ineligible to avail exemption as per the above notification till
17.09.2012. Further , the.scrutiny of EXP — 4 return filed by the appellant for the six months
ending on 30.09.2012, revealed that the goods on which exemption of service tax on sales
commission was availed, were exported by them during October 2011 to September 2012 i.e
prior to the eligibility for availing exemption from payment of service tax. The notice further
demanded interest on the said Service Tax and proposed penalty under Section 77 and Section 78

of the Finance Act, 1994 respectively.

3. This notice was adjudicated vide ‘the impugned OIO dated 11.06.2018, wherein the
adjudicating authority confirmed the charges proposed in the notice along with interest and

further imposed penalty on the appellant.
4. The main grounds of appeal, in very brief, are as follows —

4.1  The appellant states that they had filed EXP3 return instead of EXP-1 and EXP-3 as per
the Notification No. 42/2012ST. Therefore, the ground taken by the adjudicating authority that

the appellant has not followed the procedure is not proper.

42  The appellant states that they had filed EXP-4 return under the Service Tax which was
scrutinized by the department was filed on 17.09.2012 and therefore, the appellant were not
eligible for exemption prior to period 17.09.2012 i.e. October 2011 to September 2012 is not

correct and being the procedural lapse this may be condoned and regularized the matter.

43 - The appellant states that the notice mentioned the allegation of sypp s;omof T"l> by the
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appellant but this is not sustainable because the appellant unit was audj
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the appellant has provided all details to the depdrtment including audited balance sheets. In view
of this the present demand is time barred. The appellant took reliance on 2015 (322) ELT
891(SC), 2016 (337) ELT 482 and 2017 (349) ELT 137.

4.4  The appellant contends the imposition of the penalty as the SCN was time barred.

5. Tn the personal hearing held on 12.09.2018, Shui. Naimesh K. Oza, Advocate appeared on
hehalf of the appellant and reiterated the submissions advanced in the grounds of appeal and also

stated that the EXP return filed late but before audit.

0. I have carefully gone through the appeal and I find the following facts to the present
appeal. |

6.1 [ find that the judgement of the Cestat Regional Bench, Chandigarh in the case of Radiant
Textiles Ltd, vs. Commiséioner of C.Ex. Chandigarh - II, as reported. in 2017 (47) S.T.R. 195
clearly states that the substantive benefits cannot be deﬁied on account of technical lapses. The
relevant portion of the order is reproduced below:

“The facts of the case are not disputed that the appellant is receiving service of overseas cominission agent and
phying commission to the said agent. The benefit of notification has been denied due to reason that the appellant has
not produce BRC and have not filed original copy of invoices and the return form the EXP-1 and EXP-2. In fact, the
basic of requirement of notification has not been disputed by the Revenue, therefore, substantive benefit cannot be
denied on account of technical lapses has held by the Hon’ble High Court of Bombay in the case of Union of India
v. Farheen Texturisers (supra). Further by the Hon’ble High Court of Allahabad in the case of J.S. Gupta & Sons
(supra) the payment made to the overseas commission agent not in disputed. The appellant has filed all the shipping
bills and copy of invoices issued by the overseas agent. These fact has not been disputed by the Revenue. In that
circumstance, 1 hold that the appellant has complied with the condition of the notification. Further, I observed that
the Commissioner paid to the overseas commission agent is less than 1% of the FOB value ‘of the exported goods.
Therefore, the appellant is entitled for benefit under Notification No. 18/2009-S.T. Consequently, no Service Tax

can be demanded under the category of ‘Business Auxiliary Services’ under reverse charge mechanism.”

Further 1 find the judgement of the Cestat Regional Bench, Hyderabad in the case of

Coromande! Stampings & Stones Ltd. vs. Commissioner of C.Ex. Hyderabad - 11, as reported in

© 2016 (43) S.T.R. 221 while drawing a distinction between procedural condition of a technical

nature and substantive condition, procedural conditions of technical nature can be condoned. The

relevant portion of the order is reproduced below:

“«5. i is submitted by the learned Consultant appearing for the appellant, that all the conditions, except the
condition that the appellant has to intimate the concerned Asst./Dy. Commissioner by filing Form-EXP-1 was not
complied. So also, appellant failed to submit the return in Form EXP-2 as stipulated in sub-clause (c) of the
conditions stated in the Notification. Needless to say that exemption/refund/rebate etc. are export oriented schemes.
If the fact of export has been established, refund is not to be denied on merely technical interpretation of procedures.
In Suksha International v. UOI - 1989 (39) E.L.T. 503 (S.C.) the Hon’ble Apex Court has observed that an
interpretation unduly restricting the scope of beneficial provision is to be avoided, so that it may not take a way with

* one-hand, what the policy gives with the other. The Hon’ble Apex Court in Mangalore Chemicals and Fertilisers

Ltd. v. Dy. Commissioner, 1991 (55) E.L.T. 437 (S.C.) while drawing a distinction between procedural condition of

a technical nature and substantive condition, held that procedural conditions of technical nature can be condoned.

The procedures prescribed in the notification are to facilitate verification of the clzg}y ? glﬁ@ﬁla@}:s‘;is no dispute with

regard to the export made or the service tax paid, the non-fulfilment of the coy i@s“ﬁ{' “lﬁfy'vi'\é:\"';l\\:ondonable.

Following the judgments laid in the above cases, I am of the view that the nonz’ ;ﬁg" elgsdf‘th; th,c?fﬁ ns is only a
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62 1 find that the facts of the case are not disputed that appellant had availed exemption of ' Tt

service tax on sales commission for the goods they had exported; the only issue is that the

appellant had not filed the EXP-1 and EXP-3 returns on time i.e before availing the exemption

benefit. In the light of the above judgements, I am of the view that the non-fulfilment of these

conditions is procedural lapse on the part of the appellant can be condoned.

In view of the foregoing, I allow the present appeal with consequential relief.
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Attested
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Superintendent (Appeal-I), .
Central Excise, -
Ahmedabad. '

BY R.P.AD.
To,

M/s. Angiplast Private Limited
Plot No. 4803, Phase-IV
GIDC, Vatva,

Ahmedabad - 382445

@

_Copy to:- . :
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone . T

2. The Commissioner, GST & Central Excise, Ahmedabad-South.
3. The Deputy/Assistant Commissioner, GST & Central Excise, Division-III, Ahmedabad-

South.
4. The Assistant Commissioner, System, GST & Central Excise, Ahmedabad-South

L—5—Guard File.
6. P.A.




